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DICh WALRER
AND ASSOCIATES WIN

MINING SUIT

Courts Hands Down a Decision Yesterday
Morning, Settling Controversy Over Four
Claims in Golden Arrow District.

Judge Mark Averill,
Judicial District court, yesterday
handed down his decision in the
case of Tage Holtberg et al, ver-
sus D. H. Walker et al., which was
in favor of the defendants. Four
mining claime in the Golden Ar-
row district were in dispute. They
were located by the plaintiffs
January 25, 1910 and covered the

of the Fifth

on

same ground as loecated by the de-
fendants some time previous. The
opinion as handed down by the|
court is as follows:

In this case two theories have
been advocated by counsel for de-
fendants, under either or both of
which he claims judgment for his
elients,

Under the first theory he argues

that a “resumption”™ such as is
shown by the evidence here is suf-
ficilent to defeat the c¢laims of the
relocators, He makes little distine-
tion between “resumption of poss
gession’” and “resumption of work.,"

There is evidence of a “‘resumption
of possession” by the defendants,
but very little, If any, of “‘resump-

tion of work.” [ consider it safe to
say that there Is no such thing
known to the mining law as a “re-
sumption of possession” except to
the extent that resumption of pos-
segsion Is included in a resump-
tlon of work, “Resumption of
work' avails nothing to the de-
fendants in this case, the modern
law being fully stated by Lindley
on page 1222, as follows:

“The right to resume work I8
lost where a qualified relocator en-
ters and initiates a relocation. A
resumption between the iniation and
final acts of relocation will not
avail.”

This is Lindley's conclusion after
a review of all of the cases in which
“resumption of work"” is discussed.
He criticises some of them severely

especially Beleher company versus
Deferrarl, which Mr. Morrison in
his “"Mining Rights' characterizes

as 'trifling,” and he does not spare
Judge Hawley's questionable motion
of revivor In Justice Mining com-
pany versus Barclay, 1 Lindley on
Mines 786, 737. 2 Lindley on Mines

-1154, 1222,

The second theory of counsel for
defendants arises from the well set-
tled doctrine of mining law “that
forfeiture cannot be established ex-
cept upon clear and convincing
proof of the failure of the former
owner to have work performed or
{mprovements made to the amount
required by law. The courts do not
incline to the enforcement of this
class of penalties, which have al-
ways been deemed in law odious.”
“Where elther abandonment of for-
feiture is relied upon the burden
of proof rests with the party as-
certing it.”

Acting under this theory counsel

| decision of

for defendants refused to put in
any evidence to show that the an-
nual labor for 1909 was performed

apon the claims in dispute.

In my opinion [ consider that,
while this doctrine is in general a
sound one, the courts have gone
altogether 1oo far in extending it
to many of the cases declded al-

most wholly upon it
upon evidence or common sense.
Lindley expresses himself to the
same effect' on page 736 and else-
where in his work,
In this case 1
doctrine decide
rendants, buat 1
and without that
tion a judge

. and not either

must under this
in favor of the de-
dp so reluctantly
personal satisfac-
generally takes in the
a case upon its merits,

The defendants could readily have
put in their
the work
claims [n

evidence to prove that
had been done on their
190%, if such was the
case. By not doing so they left
the case to be decided upon the
strength of a doctrine that has had
more favor from the courts than it
deserves.

The evidence of the plaintiffs
is mnot altogether convincing that
the work was not done, It admits
that part was done—how much it
is hard to say. Bob Walker's work
alone, giving it the most favorable
recognition possible, was not enough
as it was not to exceed $200, in-
cluding necessary mining supplies,
the figure stated being an exceed-
ingly Iiberal one, There wasg no
proof, however. except the appear-
ance of the working on the ground,
to show that some of the owners
had not done additional .work. Bob
Walker's admission In December,
1908, after about two weeks' work,
that he had nearly finished, has of
course no bearing upon what Sny-

der or others might previously have
done: and the fact is apparent that
‘a goodly amount of work had been
done on the claims, a condition of
things favorable to the defendants,
and one that adds difficulty to a
decision of the case, in that it is
impossible for the court to determ-
ine when it was domne under the
present state of the proof.

In conclusion I degire to say that I
Ereatly dislike to decide a case upon
a purely techincal position taken by
counsel, such position being about
as repugnant as forfeitures and
nonsuits, but far prefer to have
both sides fully presentéd, and then
decide upon the merits.

However, I must decide in favor
of the defendants, holding that the
proof of fallure to do the assess-
ment work for 1909 on the Euclid
and Tin Horn claims is not so clear
and convincing that a forfeiture
of the eclams may be declared.
Therefore, the ground was not open
to location in January, 1910, and
the plaintifis’ Mayflower claims are
invalid.

SURVEY OF

PROPOSED ROUTE ...

5 COMPLETED

ENGINEERING PARTY OF T. &
G. ROAD BACK FROM MONO
LAKE SECTION.

The surveying crew of the Tono-

pah and Goldfield railroad, that
have been engaged for the past sev-
eral months in determining a route
from Tonopah Junction to the Mo-
no Lake district, have returned to
this city. A [feasible route was
found and the report will now be
sent to the directors of the com-
pany at Philadelphia, and may
probably come up for discussion at
the meeting in the latter part of
this month. The original time for
completing the survey was extended
about two months, owing to the

work ing delayed by the heavy
snows, through which the course
lay. The work was carried out

under the supervision of R. W. Cat-
termole, a clvll engineer of note,
who previously had been engaged
in & number of llke projects in the
east,

——— . ——

S 8 May, who visited the Cactus
Bprings district last week, returned
to Tonopah Saturdn:

loNLY ONE cASE IN

' THE JUSTICE (COURT
[ Sl B

Plamanaz, dishwasher at the
cafe, was arrested yester-

day on a complaint sworn to by
Nick Rafaelovich. who stated that

the dishwasher had assaulted him
with a drawn knife. According to
the story of several witnesses, the
altercation consisted solely of an
argument and that no blows were
struck, The alleged trouble hap-
pened Sunday night and when the
case was called yesterday afternoon
in the justice court, it was dis-
missed as no evidence was present-
| ed substantiating the allegatlons
of the complaining witness,

IN POOR HEALTH.
Recelver Frank Wildes of the
State Bank and Trust company, and

his wife have gone to San Francisco.
Mr. Wildes has been far from well
for some time and goes below in
hopes that a change of climate will
work for his welfare.

BROUGHER AVE. -

lhn better soon, It is

LITTLE 1013

RETURNS AFTER
HAVE CONTRAGTED |FIVE. MONTHS' TRIP

NEW AILMENTS

CHILDREN AFFLICTED WITH
COMPLICATIONS UNKNOWN
TO MEDICAL LORE,

The little people of
been the victims in

Tonopah have

large num-
bers lately of chickenpox, measles,
ete., ete., Two of them now |l
have declared themselves afflicted
with new and startling complica-
tions, much to the amusement of
faomily and friends.

A little girl who has been quite
serfously i1l with inflammation of
the stomwach and bowels has bheen
quieted constantly with this assur-
ance:

“Be patient, dearie, the pain will
just Zns
on your stomach,”

Last evening there came a shriek
from the erib. The startled moth-
er who ran to the tiny invalid was
greeted with the following:

“Oh, mamma,” wailed the
“1"in much The gas
my forehead now.”

Lot,
worse, is In

Some dayvs ago George Malley,
of the chief,

son
wis visiting his aunt,

AMrs., Frank Walsh, Late in {hod
afternoon she noticed that he was
biue, shivering with cold and look-

ing generally dejected and much in-

¢lined to mope about the stove.
“George,"” said the anxious aunty,

“vou look to me like a child com-

ing down with the grippe.’” He
made no reply but felt so badly
that soon he went home,

He had been but a short time

with his mother when she detected
that he was pot glad and happy.

“What is the matter, George?"”
ehe asked., “You look sick.”
“1 am,” replied the little man.

“Aunt Mary sald I had the trunk.”

LITTLE MISS ENTERTAINS

AT BIRTHDAY PARTY

Little Miss Luella Roberts enter-
tained a large number of Ther

friends at her home on South
street Saturday evening in honor of
her ninth birthday and the time
was delightfully spent with numer-
ous games, followed by a luncheon.
Among the guests who gathered to
pay their respects to the young
hostess were Tommy O0'Connell,

| Burgen O'Connor, Francis Hallihan,

Omar Fuller, Harold Jones, Blanche
Collins, Evaline Collins, Geraldine
Smith, Grace Fowler, Delphine Fow-
ler, Mary Nichols, Bernice Pengilly
and Alleen Dalzell,

NYE

ALONG COAST

COUNTY'S OLDEST RESI-
DENT RETURNS TO THE

DESERT COUNTRY.

|

who enjoys|

of being the nlelest[
living resident of Nye county, ar-
rived Sunday evening, accompanied |
by Mrs. Williams, from ua five
months” absence spent In southern
California and Mexico. Mr. and Mrs.
Williams reside at Hot Creek,
where they have recently construct-|
ed n mansion that surpasses any
like dwelling in the state, and to
which they will retarn today,

Mr, Willlams has resided in the
state of Nevada since 1863 and wus
a member of the first legislature,
He aided in drafting the original
state constitution when statehood
was practically thrust upon this
commonwealth, Of late years he
hns not participated to a very great
extent In polltics, being content to
look after his vast interests of farm-
ing and mining lands. He s the
owner of the largest ranch in the
Hot Creek distriet and is also heav-
ily interested in the cattle business.

Joseph T. Williams,
the distinction

Mr., and Mrs. Willlams were met
here yvesterday by thelr son, J. T.
Williams Jr. who will accompany

his parents home.

Under Sheriff Vall Pittman went
to Goldfield yesterday morning on
business connected with the sher-
iff's office. He will return today.

![ISL,ELLAN EU Uus

WANT TO

RENT—3 or 4 room
furnished house, will lease. Box
910, 2%

FOR RENT—Three-room modern
house, with bath, furnished,
$17.50.8. R. Moore & Co. 4-12tr

FOR RENT—Plano in first class

condition, 8. P. Moore & Con-
pany. 4-12-t0
FOR SAI.E—Ptauo. sa(e register,
beds, bedding, furniture, doors,
windows, lumber, ete., at Midway
saloon, at.

WANTED -Clean cotton rags, with-

out buttons; 3 cents a pound.
Bonanza office. '

FOR SALE—One new two-horse
power Wagner L 60-cycle, singie
phase, electric motor; starter and
fixturez complete. Addresa B,
Bonanza office, tt

| BANK SALOON

WALTER DRYSDALE, Prop.

My Aim is to Give the Best of
Service and Attention

ONLY

First-Class Goods

HANDLED

A Popular Place to!Meet
Your Friends.

Mlzpah Hotel

A Modern Hotel where very Reason-
able Tariff Prevails. Holt mad Cold
Running Water in Each Room.
Rooms with or without private
baths, single or en suite.

COMMERCIAL RATES

Tonopah Sewer
and

Drainage Company |

ALL BILLS PAYABLE
AT OFFICE

Room 24

Tonopah Block

Telephone Your Orders for Groceries to

CUDDY & STOCK

-.DEALERS IN....

General Merchandise and Choice Wines
and Liquors
GoodlDoﬁwdFmbAny Part of Town

- TONOPAH, NEV.

l
|

PROFESSIONAL CARDS,

KENNETH J. BOOTH
NOTARY PUBLIC

TONOPAH BONANZA OI'VICE

Tonopah - - - Nevada

W. B. PITTMAN

ATTORNEY-AT-LAW

Practices in all the Courts of the
State.
OFFICE STATE BANK GUILDING,
TONOPAH, NEVADA,

IJAIII’BELL METSON & BROWN

ATTARNEYS-AT-LAW.

State Bank and Trust Co. Duilding,
TONOPAH, NEVADA.
C. H. McINTOSH H. R. COOKE

MCINTOSH & COOKE
ATTORNEYS
Offices—Tonopah Blk,, Tonopah, Nev.
NOTARY IN OFFICES.

KEY PITTMAN,
Attorney-at-Law, State Bank Bldg,,
Tonopah, Nevada.
STEVENS & VAN PELT,
Associates, Rawhide, Nevada.

polat,

R. B, Govan, W. J, Harris.

THE TONOPAH BANKING CORPORATION

CAPITAL FULLY

Exchange bought and s0ld on all Citles <. the World. We are pre.
pared to furnish all accommodations to patrons which come within §
fouod bask!ng rules, and we solicit your husiness fromw

PAID $250,000

OFFICERS AND DIRECTORS.
George 8. Nixon, President; F. M. Lee, Vice-President;
Howell, Cashier; R. C. Moore, Assistant Cashier; H. C. Brougher,

OUT OF TOWN ACCOUNTS GIVEN PROMPT ATTENTION. i

this stand-

Eugene

NEVADA FIRST NATIONAL BANK
«=0F TONOPAH....
United States Depositary

ROCK SPRINGS COAL
NO SLACK NOR SLATE

PHONE 822

WILKES WAREHOUSE COMPANY

MINING MACHINERY & SUPPLIES

WE CAERRY A LARGE STOCK OF HOISTS, CARLE, CARS
BUCKETS, ETC. GET OUR PRICES. WIRING SUPPLIES,
FIXTURES AND LAMPS AT COST, TELEPHONE OUR
OFFICE AND OUR REPRESENTATIVE WILI CALL.

THE NEVADA-CALIFORNIA POWER CO.

PARROTT & RENNIE

Automobile Fare

TO MANHATTAN

$7.00

Phone 1?82

BIG VARIETY SHOW

AT THE

BIG CASINO

ENTIRE CHANGE OF
ADMEIS*';[EH)MNEVE‘RRY MONDAY NIGHT
The Famous|Schlitz Beer on Draught — Recewed by
Carload Direct.

G000 000RON0RRRRRRRORRLE S0 000000000000000000000000

.’00‘00’0000000000.00000.0000

BooKks! BooKks!

Of all kinds are being turned out in the
BONANZA’S MODERN BINDERY

Call and inspect our work

00..000.000000000.0000000.00

GOLD MEDAL FLOUR

A NEVADA PRODUCT

FOR NEVADA PEOPLE

Every sack absolutely guaranteed to consumer.
Ask for It and insist on getting this.

all stores,
48 4 substitute.

To be had at
Accept no other

McLEAN & McSWEENEY, Distributors.

RING UP PHONE 812 AND
IMMEDIATELY,

FAMILY TRADE SOLICITED
LOWER MAIN STREET

TONOPAH, -

THE H. J. HALL
LIQUOR ,COMPANY

THE FINEST OF WINES LIQUORS AND CIGARS KEPT IN
YOUR ORDER WILL BE DEJ AVERED

STOCK.,

NEVADA.

FRESH MEATS

POULTRY
We Handle Only First-Class Nevada Beef

TONOPAH-GOLDFIELD MEAT MARKET

FISH - and

—

m -
GOVERNMENT INSPECTED MEATS
KILLED IN A SANITARY SLAUGHTERHOUSE

Can be Obtained at the

METROPOLITAN MEAT MARKET

AT THE LOWEST PRICES

We Receive Fresh Fruits and Vegetables Daily

Remember that we are now located in our new quarters,

L'““,w_,

One Door North of the Old Site.
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